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NO. 47791-2020
CANYON COUNTY NO. CR14-19-10872

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Jesus Omar Lopez, Jr., appeals from the district court's Judgment of Conviction, Order
Retaining Jurisdiction. Mr. Lopez was sentenced to a unified sentence of five years, with two
years fixed, for his attempted strangulation conviction. He asserts that the district court abused
its discretion when it failed to give proper consideration to the mitigating factors present in his
case.
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Statement of the Facts & Course of Proceedings
Ms. Gordon sought medical care for injuries that she claimed were from a domestic
violence incident involving her boyfriend. (PSI, p.10.) 1 A doctor reported this information to
police. (PSI, p.10.) Although Ms. Gordon was initially reluctant to identify her boyfriend, she
eventually identified Mr. Lopez.

(PSI, p.10.) On June 11, 2019, an Information was filed

charging Mr. Lopez with attempted strangulation, domestic battery with a traumatic injury, and
the intentional destruction of a telecommunication line or instrument. (R., pp.23-25.)
Mr. Lopez entered not guilty pleas to the charges. (R., p.26.) The case went to trial.
(R., pp.72-75, 78.) After the State rested, defense counsel moved for a judgment of acquittal on

the domestic battery charge. (Trial Tr., p.356, Ls.8-11.) The district court granted the motion.
(Trial Tr., p.361, L.8-17.) Ultimately, the jury deliberated on the remaining charges and found
Mr. Lopez guilty of attempted strangulation and not guilty of intentional destruction of a
telecommunication line or instrument. (R., pp.79-80.)
At sentencing, the State recommended a unified sentence of five years, with two years
fixed. (1/22/2020 Tr., p.28, Ls.11-15.)

Defense counsel requested a unified sentence of five

years, with three years fixed, suspended for a three-year term of probation. (1/22/20 Tr., p.36,
L.21 - p.37, L.5.) The district court imposed a unified sentence of five years, with two years
fixed, and retained jurisdiction. (R., pp.91-93.) Mr. Lopez filed a Notice of Appeal timely from
the district court's Judgment of Conviction, Order Retaining Jurisdiction. (R., pp.96-98.)
Shortly thereafter, Mr. Lopez filed a motion to relinquish jurisdiction. (R., pp.106.) The
court then relinquished jurisdiction. (Augmentation: Order Relinquishing Jurisdiction.) Despite

1

For ease of reference, the electronic file containing the Presentence Investigation Report and
attachments will be cited as "PSI" and referenced pages will correspond with the electronic page
numbers contained in this file.
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this order, Mr. Lopez was not removed from the retained jurisdiction programing and continued
to participate in programing. (Augmentation: Motion to Withdraw Prior Motion and Affidavit.)
An Addendum to the Presentence Investigation was filed recommending that the court place
Mr. Lopez on probation. (Augmentation: APSI.) Mr. Lopez then filed a motion requesting that
the prior order revoking his probation be withdrawn and an order reinstating the pervious order
retaining jurisdiction be filed nune pro tune. (Augmentation: Motion to Withdraw Prior Motion
and Affidavit.) The district court granted this request and entered an order reinstating the prior
order. (Augmentation: Order Reinstating Order Retaining Jurisdiction Nune Pro Tune.) The
State objected, asserting that Mr. Lopez needed to file a Rule 35 to obtain this relief.
(Augmentation: Objection to Motion to Withdraw prior Motion and Affidavit.) Following a
hearing on the issue, Mr. Lopez filed a Rule 35 Motion; however, the motion was a few days late
and, as a result, he also requested an extension of time for filing the Rule 35. (Augmentation:
Rule 35 Motion and Motion to Extend Time.) The State specifically noted it did not object to
either the extension of time or the motion being granted. (Augmentation: None Objection to
Rule 35 Motion.)

Following another hearing, the district court granted Mr. Lopez's Rule 35

motion. (Augmentation: Order on Rule 35 Motion and Motion to Extend Time.) In September
of 2020, Mr. Lopez had a Rider Review hearing and the district court relinquished jurisdiction. 2
(Augmentation: Judgment After Retained Jurisdiction, relinquishing Jurisdiction After Retained
Jurisdiction.)
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Mr. Lopez did not file a new Notice of Appeal. Due to I.C.R. 17(e)(l)(C), Mr. Lopez is unable
to raise the issue of whether the district court abused its discretion in relinquishing jurisdiction,
rather than placing him on probation. The failure to raise this issue is not a concession of the
issue, but due solely to his procedural inability to address this issue in this appeal.
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ISSUE
Did the district court abuse its discretion when it imposed, upon Mr. Lopez, a unified sentence of
five years, with two years fixed, following his conviction for attempted strangulation?

ARGUMENT
The District Court Abused Its Discretion When It Imposed, Upon Mr. Lopez, A Unified
Sentence Of Five Years, With Two Years Fixed, Following His Conviction For Attempted
Strangulation
Mr. Lopez asserts that, given any view of the facts, his unified sentence of five years,
with two years fixed, is excessive.

Where a defendant contends that the sentencing court

imposed an excessively harsh sentence, the appellate court will conduct an independent review
of the record giving consideration to the nature of the offense, the character of the offender, and
the protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, "' [w ]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence."' State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). Mr. Lopez does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Lopez must show that in light of the
governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,

121 Idaho 385 (1992)). The governing criteria or objectives of criminal punishment are: (1)
protection of society; (2) deterrence of the individual and the public generally; (3) the possibility
of rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. Wolfe,
99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 Idaho 138
(2001)).
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Appellate courts use a four-part test for determining whether a district court abused its
discretion: Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by the exercise of
reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). Mr. Lopez asserts that the
district court failed to give proper consideration to the mitigating factors that exist in his case
and, as a result, did not reach its decision by an exercise of reason.
Specifically, he asserts the court did not properly consider his status as a first-time felony
offender.

In Shideler, the Idaho Supreme Court reduced the defendant's sentence, in part,

because "[t]his was the defendant's first felony with no prior history of any criminal activity."
State v. Shideler, 103 Idaho 593, 595 (1982). While Mr. Lopez has a history of non-violent

misdemeanor offenses, the conviction in the case at hand is his only felony conviction. (PSI,
pp.12-15.)
Additionally, Mr. Lopez has never had an issue maintaining employment. (PSI, 18.) In
2019, he was working for Miracles Painting in Nampa, Idaho. (PSI, p.18.) Prior to this job, he
owned his own business, Immaculate Finishes, where he worked as a subcontractor doing floor,
paint, and roof work. (PSI, p.18.) Upon release, he plans on re-applying with Miracles Painting.
(PSI, p.18.) Steady employment is a mitigating sentencing factor. State v. Nice, 103 Idaho 89,
91 (1982) (reducing the sentence of a defendant, in part, because he "was working and helping to
support his children at the time of the conviction").
Additionally, Mr. Lopez possess several positive attributes. In State v. Alberts, 121 Idaho
204 (Ct. App. 1991), the Idaho Court of Appeals reduced the sentence imposed, "In light of
Alberts' expression ofremorse for his conduct, his recognition of his problem, his willingness to

5

accept treatment and other positive attributes of his character." Id. 121 Idaho at 209. Mr. Lopez
that he is very close with. (PSI, p.17.) Prior to his incarceration, he and his

has

son were together "about 80% of the time." (PSI, p.17.) He clearly cares very deeply for his
son. (1/22/2020 Tr., p.38, Ls.5-13.) Further, Mr. Lopez used his time in custody to better
himself, completing Core Values, Domestic Violence, and Personal Relationships courses. (PSI,
pp.46-47; 1/22/2020 Tr., p.33, Ls.2-25.) At sentencing, he stated, "Three days from now, it'll be
eight months that I'll be incarcerated. And within these eight months I've learned a lot, I've
changed a lot. From going through Dana's support group, AA when it was available, Bible
studies, it's changed my way of thinking, my way of being from then to now." (1/22/2020
Tr., p.37, L.25 - p.38, L.4.)
Based upon the above mitigating factors, Mr. Lopez asserts that the district court abused
its discretion by imposing an excessive sentence upon him. He asserts that had the district court
properly considered his status as a first-time felony offender, his employment history, his loving
relationship with his son, and his attempts to better himself while in custody, it would have
crafted a less severe sentence and placed him on probation.

CONCLUSION
Mr. Lopez respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 11 th day of December, 2020.

/s/ Elizabeth Ann Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender

6

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11 th day of December, 2020, I caused a true and
correct copy of the foregoing APPELLANT'S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

EAA/eas

7

